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MOST IMMEDIATE

No.41034/5/2014-Estt. (Res.)
Government of India
Ministry of Personnel, Public Grievances and Pensions
Department of Personnel and Training
Establishment(Res.|l) Section

North Block, New Delhi-110001
Dated the 20" October, 2015

OFFICE ME NDU

Subject:- Data on the representation of Other Backward Classes in Central
Government Services - Meeting taken by the Parliamentary
Committee of Welfare of Other Backward Classes held on 14.10.2015.

The undersigned is directed to say that an online portal rrcps.nic.in already
exists for uploading information on the representation of SCs. STs, OBCs ang
Persons with Disabilities. This information is obtained on annual basis as of 1

January of each year

2 During the Sitting of the Pardiamentary Commitiee of Welfare of Other
Backward Classes held on 14.10.2015 Member Secretary of the National
Commission for Backward Classes had pointed out to the Hon'ble Committee that in
connection with formulation of a report on creamy layer, NCBC had requested all
Departments/Ministries through Department of Personnel & Training to provide the
information in a format prescribed by them, but the same was still awaited.

3. The Hon'ble Chaiman and other Hon'ble Members of the Committee
expressed dissatisfaction over low representation of OBCs in Central Government
services and directed DoP&T to collect data sought by NCBC and submit to the

Committee urgently.

4. Itis, therefore, requested that the data, in the enclosed format, relating to
appointment of OBCs in the Ministries/ Departments be provided by
30.10.2015 (by mail and also by letter/fax) . The data should also be provided
in respect of the attached and subordinate offices under their administrative

control, in the enclosed format.

S The Hon'ble Committee has indicated that delay in submission of the
information would be taken seriously by them.

2l-

e I el (wf 2017)
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In view of the directions of the Parliamentary Commitiee, the requisie
If there are any genuine

the spectfic reasons
ailable be

B.
information may be sent in this regard by 30.10.2015.

difficulties in providing the data within the prescribed time limit,
for the delay and the likely date by which the same will be made av

informed to this Department.

7. Thia may pleasa be treated as urgent

G, s

(G.Srinivasan)

DeputySecretary to the Government of India
Tele/Fax: 23093074.

Email: g.sreenivasan@nic.in

To
1. The Secretaries of all Ministries/Departments, as per standard list

2, Lok Sabha Secretariat/ Rajya Sabha Secretariat
3 Member Secretary, NCBC, R.K.Puram, New Delhi, for information.

Py also to Director, NIC for uploading the same on DoPT website
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AT ST F Be fEy

F. No.20/35/2015-Welfare
Government of India
- Ministry of Finance
Depariment of Financial Services

Jeevandeep Building, Parii
New Delhi, dated the Zu

To

1. The Chairman & Managing Directors/MDs of All Public Sector B
SBl and it's Associate Banks / Public Financial Institutions and P L
General Insurance Companies.

2. The Chief General Manager (HRDD) RBI, Mumbai.

3. The Chairman, IBA/ IBPS.

4. Chairman PFRDA/IRDA.

Subject -  Clarification sought by Banks in respect of OBC
community after Supreme Court's Judgments datec

| am directed to enclose herewith a copy of Office
Estt (Res.) dated 17.06 2015 from the Ministry
Fensions, Department of Personnel and Train
addressed to the Department of Financial Se

for information with the directions to




No.36028] 2 [2012-Estt. (Res.)
Government of India
Ministry of Personnel, Public Grievances & Pensions
Department of Personnel & Training

North Bl
Dated the T
OFFICE MEMORANDUM

Subject: - Clarification sought by Banks in respect of OBC cand
to JAT community after Supreme Court’s judgme

The undersigned is directed to refer to Djo Financia
20/35/2015-Welfare, dated 11.6.2015 on the subject cited abo
notification dated 4.3.2014 providing reservation for ‘Jat’ as
States was issued by the M/o Social Justice & Empowerment
the Hon'ble Supreme Court.

2. This issue had been examined in DoPT in tt
‘Jat' community in the Civil Services Examination
Affairs, when consulted opined that “ the law is well

laws have been declared unconstitutional and ultra ;
provisions were never on the statute book. The d

do not take effect from the date it is declared

provision is unconstitutional and ultra v ] )

10 'E:!:,- e Lourt,
n 2611 |.-"|F h.‘-l" “rcinle
1 201). This principle
t has not saved
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3388, Clause3.

THE CONSTITUTION (ONE HUNDRED AND TWENTY-THIRD
AMENDMENT) BILL, 2017: CONSTITUTIONAL POWERS TO NCBC

Bill 71 of 2017

3388, Clause 3:

After article 3384 of the
Constitution, the following
article shall be inserted,
namely:— “338B. (1) There shalll
be a Commission for the .l:c}ciallvi
and educationally backward [
classes to be known as the i
Mational Commission for [
Backward Classes. (2) Subject |
to the provisions of any law
rmade in this behalf by
Parliament, the Commission
shall consist of a Chairperson,
Vice-Chairperson and three
other Members and the
conditions of service and tenure |
of of ce of the Chairperson,
Vice-Chairperson and other
Members so appointed shall be
such as the President may by |
rule determine. (3) The
Chairperson, Vice-Chairperson
and other Members of the
Commission shall be appointed
by the President by warrant
under his hand and seal,

| of cal and non-of

Modi

3388, Clause 3, sub-clause 2 shall be modi as
follows:

Subject to the provisons of any law made in this behalf by
Parliament, the Commission shall consist of a
Chairperson, retired Judge of Supreme Court or
High Court, a Vice-Chiarperson, Three Members
out of which One Member is a Social Scientist and
other two members with knowledge of the
subject.

Explanation:

Supreme Court Judgement in Indra Sawhney Case
forms the basis for constituting the National Cammission for
Backward Classes, The Judgement directs that there ought
to be a permanent body in the nature of a Commission or
Tribunal to which complaints of wrong inclusion or non
inclusion of groups, classes and sections in the lists of Other
Backward Classes can be made.....

The body must be compaosed of experts in the both
cial and must be vested with the
necessary powers to make a proper and effective ingquiry.

In the light of this NCBC act provided that the chairman
should be a former judge so that the commission can adherd
to a judicial approach; and member secretary should be 3
former secretary level of  of the government of India, one
member should be a social scientist, And two persons with
special knowledge of the socially backward classes. This
feature of expert body, as directed by the Supreme Court, is
not provided for in the composition of the NCBC Bill.

The composition should re  this feature of an expert body
as mandated by the SC and also developmental process
expertise required by the developmental role.

Sub-
clause(5):

It shall be the duty of the
Commission—5Sub-Clause: (c)
to advise on the socio-
economic development of
the socially and educationally
backward classes and to
evaluate the progress of their
development under the Union
and any State;

338B, Clause(5) shall be modi  as follows:
It shall be the duty of the Commission—

Sub-Clause: (c) to participate and advise on the
planning process of socio-economic development
of the socially and educationally backward classes and to
evaluate the progress of their development under the
Union and any State;

(Similar to provision in Article 338 (NCSC) & 338-A
(NCST) relating to SC and ST commissions) sub
clause (5) ©. That clause reads in both the cases of SC
and ST as "to participate and advise on the planning
process of socio — economic development of the
Scheduled Castes”.[Scheduled Tribes].

araw it IR (wre 2017 ) ————



Bill 71 of 2017

Medi

338B, Clause 3, Sub-clause 9:

The Union and every State
Government shall consult the
Commission on all major policy
matters affecting socially and
educationally backward classes.

338B, Clause 3, Sub-clause 9 to be removed.

State Government should continue to have the powers to

identify the SEBC.

338B, Clause 4:

After article 342 of the
Constitution, the following
article shall be inserted,
namely:—

"342A. (1) The President may
with respect to any State or
Union territory, and where it is a
State, after consultation with
the Governor thereof, by public
noti specify the socially
and educationally backward
classes which shall for the
purposes of this Constitution be
deemed to be socially and
educationally backward classes
in relation to that State or Union
territory, as the case may be.

342A(2) Parliament may by law
include in or exclude from the
Central List of socially and
educationally backward classes
speci  inanoti issued

under clause (1) any socially and
educationally backward class,
but save as aforesaid a

noti cation issued under the
said clause shall not be varied by
any subsequent noti

| Article 342A (2) may be modi

338B, Clause 4:

After article 342 of the Constitution, the following article
shall be inserted, namely:—
Article 342A (1) may be modi

"The President with respect to any State or Union
Territory, and where it is a State, on the request ['na::le by
the governor thereof, by public noti specify the
socially and educationally backward classes which shall
for the purposes of making provisions for reservation of
posts under Government of India or under any other
autharity of government of India or under the control of
the government of India or seats in the central govt
educational institutions”.

as follows:-

as follows:-

" President may, on the advise of the National Commission
for Backward Classes include or exclude from the Central
list of socially and educationally Backward Classes

spec  in a noti issued under clause (1)."

Article 342A (3) may be added as follows:-

"The Governor of a State, by public noti specify the
socially and educationally backward classes which shall

for the purposes of making provisions for reservation of
posts under that State or under any other authority of the
State or under the control of the State; or seats in the
educational institutions within that State”.

Article 342A (4) shall be added as follows:-

" The governor may, on the advice of the State
Commission for Backward Classes include or exclude
from the State list of socially and educationally Backward
E??E spec  ina noti issued under clause

D CLASSES EMPLOYEES WELFARE ASSO
RY, AIOBC FEDERATION - Emaitaiobo.gk@gmait o |
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CONSTITUTION 123“ AMENDMENT BILL
STATES LOSE RIGHTS
-Dr. Justice A.K. Rajan

On 16™August 1932, Prime Minister Ramsay Macdonald, gave the Communal Award, by which seats in the
Indian Council were distributed amang the various Religious and communal groups. Thus the Scheduled
Castes were given the reservation in the Central Legislative Bedy. This was brought into force by The
Government of India Act 1935, Therefore a list of Scheduled  Casles was prepared. This list was included in
the 195 Act as a Schedule. Thus the name Scheduled Castes was given to those castes included in that list.
That list continues to be in force with very few inclusions, after The Constitution of India came in to force. Thus
the Scheduled Castes were exhaustively counted and determined more than a century age. Therefore thereis

no difficulty inidentifying the people of the Scheduled Castes. The identification of SC and ST was complete as
early as 1935,

2, But there was no such enumeration of the 'Backward Castes’, There is no exhaustive list of Backward
Castes in any of the States.. Further there are thousands of Backward Castes in India; and hundreds of
backward castes in each Stale. UnderArt 15(4) reservalion cannol be macde, for the Backward Castes. It can
be made only for the citizens of “Socially and Educationally Backward Classes [SEBC].

3. Since the Constitution of India did not define the term SEBC, and since thare was greaat difficulty for such
identification, The Supreme Court of India, in the MANDAL judgment, directed The Government of India to
appoint a Mational Backward Classes Commission, for identifying SERC for the purposes of appointment in

the posts under the Government of India and in the other autharities of the GO and in the Authorities Linder the
Control of GOI'.

4. The Supreme Court also directad that Each of the States in India, shall alsc appoint a 'State Backward
Class Commission’ for identifying the SEBCs in the States for the purposes of appeinimeant in the posts under
the State and in the posts of other authorities of the State or the authorities under the control of the States.

5. In view of the fact that such exercises of identification of the SEBC require a judicial decision, the

Supreme Court also directed that the Chairman of such Commissions shall be a sitting or a retired Judge of the
Suprerme Court or High Court,

&, Further, a person belonging to any caste that is included in the Schedule is considered as a Scheduled
Caste perscn in the whole of India. But, a person  included in the list of SEBC preparad by one of the State
Commissions for SEBC may not be included in the list maintained by the National Commission for Backward
Classaes and also by other State Commissions. Even within a Slale, in some cases, parsons fram some of the
districts only are considered as SEBC.

7. Therefore, the act of inclusion or exclusion fram the list of SEBC for the purposes of reservation in any
State can be effectively done only by a State Backward Class Commission for extending any benefit of
reservation within that State. That cannot be done by the MCBC. In Tamill Madu within SEBC there iz a sub
classification as Most Backward classes [MBC]; in some other States SEBC is dived into four categories. Only
because of that such a Scheme was framed by the Supreme Court. Thatis NCBC can identify the SEBC only far
the purposes of Reservations made by the Gavernment of India or under any other authority of GOl or
authorities under the control of the GOL. In cther words, NCBC cannot identify the SEBC for the benefit ar
Reservation given by any State or State Authority.

8. The NCSC or NCST has not made any sub classification within the SC ar ST. In spite of the fact that some
of the SC are very much backward vis a vis others. Tamil Nadu made a sub classification for Arunthathiyars (
madigas). That is now under challenge before the Supreme Court. Though there is a demand for making
separale reservation for Madigas for many years in many States that could not be done by the Mational
Commission.

9. When the NCBC was established it was noticed that the NCBC had no powers, excapt to include ar
exclude a classes within the SEBC. For effective enforcement it had to refer the matter to NCSC. Therefare
there was a demand for conferment of similar Constitutional powers on the MCBC alse. Thera was a demand to
amend the constitution and to add a new provision similar to Article 338, But that was misunderstood by the
Union Government.

10. The GOl introduced the 123" Constitution Amandment, by which a new Article 3388 was to be included.
It reads identical with Article 338 C) IBA apt sub clause (5) (c). Thatclause reads in bioth
ihe cases of S AGHIS . planning process of socio — economic

e B (NCBEC) the words used are “to
rd classes”, This appears to
sed NCBC are not the same as

' 'a-n_n;! Article 342 confers
proposed to be included




I i classes which
conferring powers on the President to specify the “socially and uduca;l.;l:nﬂﬁj; T::;?{:ﬂnﬂy ponipudatily
shall for the purposes of this Constitution be deemed to ﬁ:::cfl:u: 2 SN hfr
classes in relation to that State..... . This provision may appear inn = Cs
force, will cause ireparable damags lo the cause of the SCBC and it will be detrimental to the -L‘ Lb
12. There is also an amendment to Article 366. A new sub clause 26(C)is added as followﬂ-;ﬁ deemed under
{26C) “socially and educationally backward classes”means the backward classes a5 a

article 34 24 for the purposes of this Constitution 133%amandnientoniie

'n':?l'l GG "E."'H'E n i . i |
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ower, that power vested with the States is taken away by the union Government. T

fF:lli!"w*'i'ﬁlll structure of India. The States will become helpless to allaviate any redress to its own people avan ok

any justifiable cause, even ifthere is an absolute necessity.
13. Inthe proposed Article 3388, Clause (2) provides as follows:- = ist

“Subject to the provisions of any law made in this behalf by Parliament, the Commission shall cunsusf

of a Chairperson, Vice-Chairperson and three other Members and the conditions of service and Wn“rﬂthﬂ
office of the Chairperson, Vice-Chairperson and other Members so appointed shall be such as the
President may by rule determine”. The first part of this compound santence mandates that a law '5'];
required for determining the structure of the Commission. That is, since the qualification for appeintment o
the Chairperson. Vice-Chairperson and other members are specified in this Article 3388, a law for that
pUrpose is necessary. Such a law, The National Commission for Backward Classes Act 1993(Act 27 of
1993], under which a sitting or retired judge of the Supreme Court or High Court, as per the direction of the
Supreme Court in the Mandal judgment. has been repealed by Bill No 70 of 2017, That Act need not have
been repealed in its entirety; Chapter Ill, Powers and Functions of the Commission alone could have been
repealed. Obviously the Union Gevernment wants not to appoint a judge of the Supreme Court or High
Court as the Chairperson. Suchana ppointment would be against the direction of the Supreame Court.
14. Article 342A takes away all the powers vasted and were exercised by the States all along. [f and whan
this article comes into force the States cannot declare or delete any SEBC from the list of OBCs in the
states. That power can be exercized only by the Union Government, This article 342A(1) providas that *
President may specify” the SEBC which shall “for the purposes of this Constitution” deemed to be
SEBC in relation to that State. Instead Article 3424 (1) may be modified as follows:-

“The President with respect to any State or Union Territory, and where itis a Stata, an the request made
by the governor thereof, by public notification specify the socially and educationally backward classes
which shall for the purposes of making provisions for reservation of posts under Governmeant of India or
under any other autharity of government of India or under the control of the government of India or seats in
the cantral govt educational institutions”.

Article 3424 (2) may be modified as follows:-

* President may, on the advise of the National Commission for Backward Classes include or exclude
from the Central list of sacially and ed ucationally Backward Classes spacified in a natification issued undar
clausa(1)."

Article 342A (3) may be added as follows:- ‘

“The Governor of a State, by public nolification specify the socially and educationally backward classes
which shall for the purposes of making provisions for reservation of posts under that State or under any
other autharity of the State or under the control of the State; or seats in the educational institutions within
that State”.

Articla 3424 (4) shall be added as follows:-

“ The governor may, on the advise of the State Commissian for Backward Classes include or exclude
from the State list of socially and educationally Backward Classes spacified in a notification issued undar
clause (3)."

13. O ¢y such an amandment would ba in consonance with the concept of federalism. It must be remembered
that India Is not & unitary country but a Union of States. Respecting the powers of the States is one of the
impartant things which will go lang way to improve the Unity and Integrity of India,
Conclusion:
5 & " N

16. The Canstitution 123" amendment Bill if becomes law of the land the States will be deprived of their power
to declare any class as socially and educationally backward class in the State. The proposed amendment gnes
against the direction given by the Supreme Court in the Mandal Judgment. Article 342A, as proposed would he
violating the concept of federalism. Unless the States are vigilant and protect their rights they would be stri

of their powers. Sk

Chennal 16" April 2017. [Justice A K.Rajan]
Reproduced by : AIOBC Fedaratian
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Hon'ble
Thiru.Narendra Modi

Hon'ble Prime Minister
Govt. of India
MNew Delhi

Respected Sir,

CAT, Madras Bench judgement onCreamy layer

We submit to state that in a historic judgement dated 12.1.2017, CAT,
Madras Bench headed by Hon'ble Justice A.Arumugaswamy and Hon'ble
R.Ramanujam have directed the DoPT to withdraw the clarification in para
9 ofthe OM 36033/5/2004-Estt.(Res) dated 14.10.2004 to the extentit is
made applicable to 11-C and to reformulate it appropriately in the light of
the observations made in the Judgement within a period of three months.

1. The case relates to non-allocation of service to two OBC applicants b

wrong interpretation of creamy la
these candidates would have got t

?rer guidelines by DoPT in 2012. Eﬂtﬁ
1

e services in IFS and IPS as per their

OBC status. But DoPT did not allocate service to them citing their parents
salary income, who are working in PSUs.

2. The Judgement clearly states that OM dated 8.9.1993 I:rmu'ght out by

DoPT based on 9 Judges Bench of Indra Sawhney v. Union ol

India and

had been upheld by the Hon'ble Apex Court in Ashok Kumar Thakur vs.
State of Bihar & Ors. (Reported in 1995(5) SCC403). .

3. The OM dated B.9.1993 does not discriminate between salaried
employees of Govt. and Public Sector /Private Sector employees and
clearly states that income from Salary and Agriculture should not be
taken into account for identifying creamy layer.

4. Onthe contrary, clear discrimination is brought about by paras 9 and 10 aof
the 'clarificatory’ OM dated 14.10.2004, among the salaried class of Govt.,
employees vs. PSU/Private sector employees, which is certainly not
inherent in the OM dated 8.9.1993, points out Judges,

5. The judgement states that "we are of the view that a needless and hostile
discrimination has been introduced in the OM dated 14.10.2004 between

A Kittusamy
( Mew India Assurance)

Pandu
IDHANI)

Maheswar Babu (BHEL,
derabad)

if. Treasurer
“aiasekaran

Government servants and persons working in Public Undertakings and
Private Sector in the manner of discrimination of their OBC/Creamy layer
status and such discrimination is not based on any rational or intelligible
differentia. Such discrimination does not flow from the OM dated
8.9.1993 and therefore, the contention that it has been upheld by the

Hon'ble Apex Court in Ashok Kumar Thakur cited supra cannot validate
the 'clarificatory’ OM dated 14.10.2004."

., Hence the Hon'ble Judges have directed DoPT to withdraw the
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clarification in para 9 of the OM dated 14.10.2004 which is discri{'rlinatﬂn{r and further
directed DoPT to reallocate the service of two applicants on the basis of their OBC status
within a period of three months from the date of this order (12.1.2017).

. During the year 2016 also, some OBC candidates were denied service allocation by DoPT
citing the same clarification in OM dated 14.10.2004 and still they have not given service
allocation by DoPT.

In conclusion, we would like to state that, the OM dated 8.9.1993 specifies guidelines for
application of creamy layer status to OBCs. It states that apart from Group A and B posts,
for other categories in Government services, income should be taken but excluding salary
income and agricultural income.

For Public sector employees, till their comparable post with Govt. department is identified,
income should be taken but excluding salary income and agricultural income.

This is what the OM dated 8.9.1993 is all about.

But DoPT in the name of clarification issued a OM dated 14.10.2004, where they have
interpreted in para 9 of the OM, that for public sector and private sector employees, their
income includes Salary income. This is gross violation of the OM dated 8.9.1993.

The CAT, Madras Bench judgement clearly says that clarificatory OM cannot supercede the
OM dated 8.9.1993 that has been upheld in Apex Court.

This discriminatory approach of DoPT has put lot of OBC candidates who have been
successful in Civil Services Examination in non allocation of services, in the guise of creamy
layer status. Even though, these candidates have produced valid OBC certificate and

verified by UPSC, DoPT has ignored them citing para 9 of the clarificatory OM dated
14.10.2004,

Every year, few OBC candidates have been affected and the above candidates selected in

Iml:i_‘l c?auld get justice only in 2017, How many of the other OBC candidates can move
egally’

[n 2016 also, lot of OBC candidates whose parents are working in PSUs, were denied

service allocation by DoPT citing the same clarificatory OM dated 14.10.2004 and they are
still waiting for service allocation.

Sir, the representation of OBCs in Group A and B posts is less than 10% and in
some of the Ministries, there representation is ZERO.

If this discriminatory approach is continued by DoPT, we can undoubtedly say that the
representation of OBCs in Group A and B posts will not exceed 10% even after a century of
implementation of 27% reservation to OBCs.

We therefore request you to kindly direct the DoPT not to take further legal steps but to

withdraw the discriminatory clarification in para 9 of the OM dated 14.1 :
allocate service to our OBC candidates based on their OBC certificate. 0.2004 and to
With respectful regards,

Yours sincerely,
. (G.KARUNANIDHY)
GENERAL SECRETARY
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Photos taken on the occasion of Condolence
meeting to pay tributes to departed leader, six
times Member of Parliament, former Union Coal
Minister and former Chairman of Parliamentary
Committee for OBC Mr.B.K.Handigue (Assam)

The function was conducted on 6th August 2015 at
Dy.Speaker Hall, Constitution Club,New Delhi by
Mr.V.Hanumantha Rao, M.P., Convenor of
Parliamentary Forum of OBC MPs.

Few other MPs Hukumdev Narayan Yadav,
Devendra Goud, AshkTak Ali, Vishambhar Prasad
Nishad, Smt. Kahkashan Perween attended the
function.

-G.Karunanidhy

General Secretary

All India Federation of Backward Classes
Employees Associations.

HIZH I e H T gepme g e @8 e an for wite 3 WSeifs Aaam vafa amy e 3 of
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Welcome Simon or Parliamentary Commission on Morning
30th Movember, 1928 at Lucknow

Our benign British Government has deputed a Parliamentary Commission to India which is touring in
throughout the provinces and will reach at Lucknow on Morning 30th Movember, 1928,
We instruct our Achhut Shudra Community-being termed as Depressed Class, that if the community
desires to have the full liberty, the rights and claims in the future constitution of India as gentlemen of
Higher Classes have proposed and expressed their desirability of co-operation with the Simon
Commission, the Achhut Community of U.P. must welcome the Commission with hope and certainty that
the rights of 7 millien of Achhuts will be sufficiently safeguarded thereby. In order to break legally the
terrible laws of Manusmiriti and to break the chain of Slavery we appeal our Community to welcome the
Commission and try your best to make the Simon Commission a great success.

JHAMLAL AHERWAR,

Proprietor : AD| HINDU SABHA

Proprietor : MONRO LEATHER MARKET
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