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CONSTITUTION 123“ AMENDMENT BILL
STATES LOSE RIGHTS
-Dr. Justice A.K. Rajan

On 16" August 1932, Prime Minister Ramsay Macdonald, gave the Communal Award, by which seats in the
Indian Council were distributed among the various Religious and communal groups. Thus the Scheduled
Castes were given the reservation in the Central Legislative Body. This was brought into force by The
Government of India Act 1935. Therefore a list of Scheduled ~ Castes was prepared. This list was included in
the 195 Act as a Schedule. Thus the name Scheduled Castes was given to those castes included in that list.
That list continues to be in force with very few inclusions, after The Constitution of India came in to force. Thus
the Scheduled Castes were exhaustively counted and determined more than a century ago. Therefore there is
no difficulty in identifying the people of the Scheduled Castes. The identification of SC and ST was complete as
early as 1935.

2. But there was no such enumeration of the '‘Backward Castes'. There is no exhaustive list of Backward
Castes in any of the States.. Further there are thousands of Backward Castes in India; and hundreds of
backward castes in each State. Under Art 15(4) reservation cannot be made, for the Backward Castes. It can
be made only for the citizens of “Socially and Educationally Backward Classes"[SEBC].

3. Since the Constitution of India did not define the term SEBC, and since there was great difficulty for such
identification, The Supreme Court of India, in the MANDAL judgment, directed The Government of India to
appoint a National Backward Classes Commission, for identifying SEBC for the purposes of appointment in
the posts under the Government of India and in the other authorities of the GOl and in the 'Authorities Under the
Control of GOI'".

4. The Supreme Court also directed that Each of the States in India, shall also appoint a 'State Backward
Class Commission' for identifying the SEBCs in the States for the purposes of appointment in the posts under
the State and in the posts of other authorities of the State or the authorities under the control of the States.

5. In view of the fact that such exercises of identification of the SEBC require a judicial decision, the
Supreme Court also directed that the Chairman of such Commissions shall be a sitting or a retired Judge of the
Supreme Court or High Court.

6. Further, a person belonging to any caste that is included in the Schedule is considered as a Scheduled
Caste person in the whole of India. But, a person included in the list of SEBC prepared by one of the State
Commissions for SEBC may not be included in the list maintained by the National Commission for Backward
Classes and also by other State Commissions. Even within a State, in some cases, persons from some of the
districts only are considered as SEBC.

7. Therefore, the act of inclusion or exclusion from the list of SEBC for the purposes of reservation in any
State can be effectively done only by a State Backward Class Commission for extending any benefit of
reservation within that State. That cannot be done by the NCBC. In Tamill Nadu within SEBC there is a sub
classification as Most Backward classes [MBC]; in some other States SEBC is dived into four categories. Only
because of that such a Scheme was framed by the Supreme Court. Thatis NCBC can identify the SEBC only for
the purposes of Reservations made by the Government of India or under any other authority of GOI or
authorities under the control of the GOI. In other words, NCBC cannot identify the SEBC for the benefit or
Reservation given by any State or State Authority.

8. The NCSC or NCST has not made any sub classification within the SC or ST. In spite of the fact that some
of the SC are very much backward vis a vis others. Tamil Nadu made a sub classification for Arunthathiyars (
madigas). That is now under challenge before the Supreme Court. Though there is a demand for making
separate reservation for Madigas for many years in many States that could not be done by the National
Commission.

9. When the NCBC was established it was noticed that the NCBC had no powers, except to include or
exclude a classes within the SEBC. For effective enforcement it had to refer the matter to NCSC. Therefore
there was a demand for conferment of similar Constitutional powers on the NCBC also. There was a demand to
amend the constitution and to add a new provision similar to Article 338. But that was misunderstood by the
Union Government.

10. The GOl introduced the 123" Constitution Amendment, by which a new Article 338B was to be included.
It reads identical with Article 338 (NCSC) and 338A (NCST), except sub clause (5) (c). That clause reads in both
the cases of SC and ST as “to participate and advise on the planning process of spcio — economic
development of the Scheduled Castes”.[Scheduled Tribes]. But in 338B (NCBC) the words used are “to
advise on the socio-economic development of socially and educationally backward classes”. This appears to
be a deliberate but a very vital omission. Therefore, the powers of the proposed NCBC are not the same as
that of NCSC or NCST.

11. Article 341 confers power on the President to specify the Scheduled Castes and Article 342 confers
power on the President to specify the Scheduled Tribes. A similar provision 342A is proposed to be included
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12. There is also an amendmentto Article 366. A new sub clause 26(C)is added as follo
_ '(26C) “socially and educationally backward classes” means the backward classes as are deemed under
article 342A for the purposes of this Constitution”
after the 123 amendment only the
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Union Government would have the power to determine if any class is a SE 8 <
power; that power vested with the States is taken away by the union Government. This Is an affront on the
federal structure of India. The States will become helpless to alleviate any redress to its own people even for
any justifiable cause, evenifthere is an absolute necessity.

13. Inthe proposed Article 338B, Clause (2) provides as follows:-

“Subject to the provisions of any law made in this behalf by Parlia <
of a Chairperson, Vice-Chairperson and three other Members and the conditions of service and tenure of

- office of the Chairperson, Vice-Chairperson and other Members so appointed shall be such as the

President may by rule determine”. The first part of this compound sentence mandates the!t alaw is
required for determining the structure of the Commission. That is, since the qualification for appointment of
the Chairperson, Vice-Chairperson and other members are specified in this Article 3388, a law for that
purpose is necessary. Such a law, The National Commission for Backward Classes Act 1993{Act 27 of
1993], under which a sitting or retired judge of the Supreme Court or High Court, as per the direction of the
Supreme Court in the Mandal judgment, has been repealed by Bill No 70 of 2017. That Act need not have
been repealed in its entirety; Chapter lll, Powers and Functions of the Commission alone could have been
repealed. Obviously the Union Government wants not to appoint a judge of the Supreme Court or High
Court as the Chairperson. Such an appointment would be against the direction of the Supreme Court.
14. Article 342A takes away all the powers vested and were exercised by the States all along. If and when
this article comes into force the States cannot declare or delete any SEBC from the list of OBCs in the
States. That power can be exercised only by the Union Government. This article 342A(1) provides that *
President may specify” the SEBC which shall “for the purposes of this Constitution” deemed to be
SEBC inrelation to that State. Instead Article 342A (1) may be modified as follows:-

“The President with respect to any State or Union Territory, and where itis a State, on the request made
by the governor thereof, by public notification specify the socially and educationally backward classes
which shall for the purposes of making provisions for reservation of posts under Government of India or
under any other authority of government of India or under the control of the government of India or seats in
the central govt educational institutions”.

Article 342A (2) may be modified as follows:-

“ President may, on the advise of the National Commission for Backward Classes include or exclude
from the Central list of socially and educationally Backward Classes specified in a notification issued under
clause (1).”

Article 342A (3) may be added as follows:-

“The Governor of a State, by public notification specify the socially and educationally backward classes
which shall for the purposes of making provisions for reservation of posts under that State or under any
other authority of the State or under the control of the State; or seats in the educational institutions within
that State”.

Article 342A (4) shall be added as follows:-

“ The governor may, on the advise of the State Commission for Backward Classes include or exclude
from the State list of socially and educationally Backward Classes specified in a notification issued under
clause (3).”

15. O’y such an amendment would be in consonance with the concept of federalism. It must be remembered
that India is not a unitary country but a Union of States. Respecting the powers of the States is one of the
important things which will go long way to improve the Unity and Integrity of India.

Conclusion:
16. The Constitution 123 amendment Bill if becomes law of the land the States will be deprived of their power
to declare any class as socially and educationally backward class in the State. The proposed amendment goes
against the direction given by the Supreme Courtin the Mandal Judgment. Article 342A, as proposed would be
violating the concept of federalism. Unless the States are vigilant and protect their rights they would be stripped

of their powers.
Chennai 16" April 2017. [Justice A.K.Rajan]

Reproduced by : AIOBC Federation

ment, the Commission shall consist
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We submit to state that in a historic judgement dated 12.1.2017, CAT,
Madras Bench headed by Hon'ble Justice A.Arumugaswamy and Hon'ble
R.Ramanujam have directed the DoPT to withdraw the clarification in para
9 of the OM 36033/5/2004-Estt.(Res) dated 14.10.2004 to the extent it is
made applicable to II-C and to reformulate it appropriately in the light of
the observations made in the Judgement within a period of three months.

. The case relates to non-allocation of service to two OBC applicants by

wrong interpretation of creamy layer guidelines by DoPT in 2012. Both
these candidates would have got the services in IFS and IPS as per their
OBC status. But DoPT did not allocate service to them citing their parents
salary income, who are working in PSUs.

. The Judgement clearly states that OM dated 8.9.1993 brou?ht out by

DoPT based on 9 Judges Bench of Indra Sawhney v. Union of India and
had been upheld by the Hon'ble Apex Court in Ashok Kumar Thakur vs.
State of Bihar & Ors. (Reported in 1995(5) SCC 403). ,

. The OM dated 8.9.1993 does not discriminate between salaried

employees of Govt. and Public Sector /Private Sector employees and
clearly states that income from Salary and Agriculture should not be
taken into account for identifying creamy layer.

. On the contrary, clear discrimination is brought about by paras 9 and 10 of

the 'clarificatory' OM dated 14.10.2004, among the salaried class of Govt.
employees vs. PSU/Private sector employees, which is certainly not
inherentin the OM dated 8.9.1993, points out Judges.

. The judgement states that “we are of the view that a needless and hostile

discrimination has been introduced in the OM dated 14.10.2004 between
Government servants and persons working in Public Undertakings and
Private Sector in the manner of discrimination of their OBC/Creamy layer
status and such discrimination is not based on any rational or inte ligible
differentia. Such discrimination does not flow from the OM dated
8.9.1993 and therefore, the contention that it has been upheld by the

Hon'ble Apex Court in Ashok Kumar Thakur cited supra cannot validate
the 'clarificatory' OM dated 14.10.2004.”

. Hence the Hon'ble Judges have directed DoPT to withdraw the
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clarification in para 9 of the OM dated 14.10.2004 which is discriminfatﬁry ?gcfugt;\er
directed DoPT to reallocate the service of two applicants on the basis of their status
within a period of three months from the date of this order (12.1.2017).

. During the year 2016 also, some OBC candidates were denied service allocation by DoPT
citing the same clarification in OM dated 14.10.2004 and still they have not given service
allocation by DoPT.

In conclusion, we would like to state that, the OM dated 8.9.1993 specifies guidelines for
application of creamy layer status to OBCs. It states that apart from Group Alag_d B polsts,
for other categories in Government services, income should be taken but excluding salary
Income and agricultural income.

For Public sector employees, till their comparable post with Govt. department is identified,
income should be taken but excluding salary income and agriculturalincome.

This is what the OM dated 8.9.1993 is all about.

But DoPT in the name of clarification issued a OM dated 14.10.2004, where they have
interpreted in para 9 of the OM, that for public sector and private sector employees, their
income includes Salary income. This is gross violation of the OM dated 8.9.1993.

The CAT, Madras Bench judgement clearly says that clarificatory OM cannot supercede the
OM dated 8.9.1993 that has been upheld in Apex Court.

This discriminatory approach of DoPT has put lot of OBC candidates who have been

successful in Civil Services Examination in non allocation of services, in the guise of creamy

layer status. Even though, these candidates have produced valid OBC certificate and

\{iri{lgdzoboy UPSC, DoPT has ignored them citing para 9 of the clarificatory OM dated
.10. 4,

Every year, few OBC candidates have been affected and the above candidates selected in
I201%I c?ould get justice only in 2017. How many of the other OBC candidates can move
egally?

In 2016 also, lot of OBC candidates whose parents are working in PSUs, were denied
service allocation by DoPT citing the same clarificatory OM dated 14.10.2004 and they are
still waiting for service allocation.

Sir, the representation of OBCs in Group A and B posts is less than 10% and in
some of the Ministries, there representation is ZERO.

If this discriminatory approach is continued by DoPT, we can undoubtedly say that the
representation of OBCs in Group A and B posts will not exceed 10% even after a century of
implementation of 27% reservation to OBCs.

We therefore request you to kindly direct the DoPT not to take further legal steps but to
withdraw the discriminatory clarification in para 9 of the OM dated 14.10.2004 and to
allocate service to our OBC candidates based on their OBC certificate.

With respectful regards,

Yours sincerely,

k7
w\/

. (G.KARUNANIDHY
GENERAL SECRETARY
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Photos taken on the occasion of Condolence
meeting to pay tributes to departed leader, six
times Member of Parliament, former Union Coal
Minister and former Chairman of Parliamentary
Committee for OBC Mr.B.K.Handique (Assam)

The function was conducted on 6th August 2015 at
Dy.Speaker Hall, Constitution Club,New Delhi by
Mr.V.Hanumantha Rao, M.P., Convenor of
Parliamentary Forum of OBC MPs.

Few other MPs Hukumdev Narayan Yadav,
Devendra Goud, AshkTak Ali, Vishambhar Prasad
Nishad, Smt. Kahkashan Perween attended the
function.

-G.Karunanidhy

General Secretary

All India Federation of Backward Classes
Employees Associations.
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aTh W H 98 4T R g B B fokier 8 JeT o1, 31 3% aeh Sf. 1 I1a 3reea 3 3w a afera, 3
g i e T fob & Tt T OR HIgH BHITH BT TN B | T GeeT U Fored STgR X SATwetTet 3rexaret =
foram o, 3muds TR IR 8-
Welcome Simon or Parliamentary Commission on Morning
30th November, 1928 at Lucknow
Our benign British Government has deputed a Parliamentary Commission to India which is touring in
throughout the provinces and will reach at Lucknow on Morning 30th November, 1928.
We instruct our Achhut Shudra Community-being termed as Depressed Class, that if the community
desires to have the full liberty, the rights and claims in the future constitution of India as gentlemen of
Higher Classes have proposed and expressed their desirability of co-operation with the Simon
Commission, the Achhut Community of U.P. must welcome the Commission with hope and certainty that
the rights of 7 million of Achhuts will be sufficiently safeguarded thereby. In order to break legally the
terrible laws of Manusmiriti and to break the chain of Slavery we appeal our Community to welcome the
Commission and try your best to make the Simon Commission a great success.
JHAMLAL AHERWAR,
Proprietor : ADI HINDU SABHA
Proprietor : MONRO LEATHER MARKET
Phulgalli Anwarganj, Cawnpore

(FTR : G- Yae, t, a1 3ik e foro)
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